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THERMAL SERVICES AGREEMENT

THIS THERMAL SERVICES AGREEMENT (this “Agreement”) is entered into effective as of
[e], 2019 by and between:

THE STATE OF LOUISIANA (the “State”), appearing herein through Jay Dardenne,
the Commissioner of Administration, Division of Administration, duly authorized and
empowered by the State; and

BATON ROUGE ENERGY PARTNERS, LLC (“BREP”), a Delaware limited liability
company, appearing herein through Michael T. Durham, its duly authorized agent;

(the State and BREP are collectively referred to as the “Parties” and singularly referred to as a
“Party”.)

RECITALS:

WHEREAS, the State is a party to the Shaw Center CEA whereby the State provides thermal
services to the Shaw Center Building (for purposes of this Agreement, the Shaw Center Building shall be
deemed a Covered Facility);

WHEREAS, the State provides Thermal Services to the Shaw Center Building through the Shaw
Center Plant;

WHEREAS, the State and LA Energy Partners, LLC, a Delaware limited liability company and
sole member of BREP (“LEP”), have entered into a Cooperative Endeavor Agreement dated [e], 2019 (the
“CEA”) , which establishes a framework pursuant to which State and LEP may collaborate on the lease or
concession of State-owned or -controlled facilities for the provision of work and services by LEP, directly
or indirectly through Project SPEs;

WHEREAS, pursuant to the Shaw Center Plant Lease between the State and BREP, the State has
exclusively leased to BREP the Shaw Center Plant and all of the Shaw Center Plant Assets (as defined in the
Shaw Center Plant Lease);

WHEREAS, as the exclusive leaseholder of the Shaw Center Plant and the Shaw Center Plant
Assets, BREP hereby agrees to utilize during the Term of this Agreement those assets, properties and
equipment to provide Thermal Services to the Shaw Center Building and relieve the State of that obligation
and burden; and

WHEREAS, the State is authorized to enter into this Agreement pursuant to La. R.S. 33:9036 for
the purposes of economic development, as the Shaw Center Building and the Shaw Center Plant are located
within a downtown development district in the city of Baton Rouge.

NOW THEREFORE, in consideration of the mutual covenants and conditions set forth below, the
State and BREP, each intending to be legally bound, hereby agree as follows:

ARTICLE 1
DEFINED TERMS

Section 1.1 Defined Terms. Capitalized terms used but not otherwise defined in this
Agreement have the meanings ascribed to them in Exhibit “A” of the CEA. Defined terms will be given
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their common and ordinary meanings when they appear uncapitalized in the text. Undefined terms will be
given their common and ordinary meanings pursuant to custom and industry parlance. Notwithstanding the
foregoing, any terms defined in this Agreement that conflict with the definition provided in Exhibit “A” of
the CEA shall have the meanings provided herein. BREP is the Project SPE for the Phase | Project as such
term and concept are used and referenced in the CEA. BREP’s Financier for the Phase | Project is
identified in Section 14.1. This Agreement constitutes a Phase | Ancillary Agreement.

Section 1.2 Adoption and Conflicts. The terms and conditions of the CEA are adopted as if
otherwise set forth herein. To the extent any part of this Agreement and the CEA conflict this Agreement
shall govern.

Section 1.3 Exhibits. The Exhibits attached hereto are hereby included and made part of this
Agreement.

ARTICLE 2
THERMAL SERVICES

Section 2.1 Performance of Thermal Services. Throughout the Term of this Agreement,
BREP will exclusively provide all of the Thermal Services for the Shaw Center Building to satisfy the
Thermal Services Requirements. In the event this Agreement is terminated and the State fails to pay the
entire Termination Fee pursuant to Section 10.4, if BREP elects to maintain the Shaw Center Plant Lease as
provided therein, the State acknowledges that BREP shall have no further obligation or responsibility to
provide Thermal Services for the Shaw Center Building from and after such termination.

Section 2.2 Provision of Thermal Services to Third Party Off-Takers. Throughout the
Term of this Agreement, to the extent BREP is providing the Shaw Center Building with Thermal Services
in accordance with the Thermal Services Requirements and the Performance Standards, BREP will have the
right to utilize the Shaw Center Plant Assets to provide Thermal Services to Third Party Off-takers, in all
instances subject to and in accordance with the requirements set forth in ARTICLE 9 of the Shaw Center
Plant Lease.

ARTICLE 3
PERFORMANCE STANDARDS

Section 3.1 Performance Standards.

3.1.1 BREP will cause the Thermal Services to meet the Thermal Services
Requirements and satisfy the applicable Performance Standards. Whenever the Thermal Services
provided to the Shaw Center Building do not satisfy the applicable Performance Standards, BREP
will take affirmative steps on an expedited basis to remedy that circumstance so that the applicable
Performance Standard is satisfied. Failure to meet a Performance Standard with respect to Thermal
Services will not in and of itself constitute a Loss of Availability.

3.1.2 So long as BREP complies with its obligations under this Agreement and the
Shaw Center Plant Lease, BREP will have no responsibility within the Shaw Center Building for
temperature comfort levels. The State will promptly notify BREP, but in any event within three (3)
days after obtaining Knowledge, of any unusual, non-standard operating conditions relating to the
use of any Thermal Services within the Shaw Center Building, including any leakage or escape of
Thermal Energy within the Interior Distribution System of the Shaw Center.
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Section 3.2 Applicable Standards.

3.2.1 Notwithstanding anything in this Agreement and the Shaw Center Plant Lease
to the contrary, the State will not, and will cause Shaw Center not to, without the prior consent of
BREP (or other than in the event of an Emergency), take any of the following actions with respect
to chilled water and heating water:

3.2.1.1 override chilled water or heating water control valve positions;

3.2.1.2 adjust a chilled water coil leaving air temperature setpoint to a level
below the rated leaving air temperature of the coil;

3.2.1.3 adjust a heating water coil leaving air temperature setpoint to a level
above the rated leaving air temperature of the coil;

3.2.1.4 install chilled water coils selected for less than 42 deg. F chilled water
supply temperature;

3.2.1.5 install heating water coils selected for more than 140 deg. F heating
water supply temperature;

3.2.1.6 install chilled water or heating water coils selected for more than 7 psig
water pressure drop;

3.2.1.7 install chilled water coils selected for less than a 12 deg. F chilled water
temperature difference;

3.2.1.8 install heating water coils selected for less than a 30 deg. F heating water
temperature difference;

3.2.1.9 install 3-way chilled water or heating water control valves;

3.2.1.10 install 2-position (open or closed) chilled water or heating water control
valves;

3.2.1.11 fail to promptly repair or replace faulty chilled water or heating water
coils;

3.2.1.12 allow chilled water or heating water to drain from the Thermal Services
Distribution System;

3.2.1.13 use chilled water or heating water for purposes other than cooling,
heating or dehumidification; or

3.2.1.14 interfere with, obstruct or introduce any Hazardous Materials or other

foreign substance into the Shaw Center Thermal Services Distribution System (as defined
in the Shaw Center Plant Lease).
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ARTICLE 4
DELIVERY AND RETURN OF THERMAL SERVICES AND THERMAL ENERGY; TITLE AND
RISK OF LOSS

Section 4.1 Delivery and Return of Thermal Services and Thermal Energy. Thermal
Services will be made available by BREP to the Shaw Center Building at the Points of Demarcation shown
on Exhibit “A”. The Thermal Energy that was used to deliver Thermal Services will be returned from the
Shaw Center Building to the Shaw Center Plant at the Points of Demarcation.

Section 4.2 Possession_and Risk of Loss. Title to any Utilities used to produce Thermal
Services from the Shaw Center Plant (including for any Third Party Off-takers) will remain with the State at
all times after such Utilities are delivered to the State by the applicable utility providers, but risk of loss with
respect to the Thermal Services and the chilled water and heating water used to deliver the Thermal
Services will be allocated between BREP and the State at the Points of Demarcation shown on Exhibit “A”
attached hereto, with risk of loss residing with BREP for so long as the Thermal Energy is within the Shaw
Center Thermal Services Distribution Systems up to Points of Demarcation, and risk of loss residing with
the State for so long as the Thermal Energy reaches those Points of Demarcation and is travels through the
Shaw Center Thermal Services Distribution System until again reaching Points of Demarcation. Risk of
loss with respect to the Thermal Services and the chilled water and heating water used to deliver the
Thermal Services will be allocated entirely to BREP with respect to Third Party Off-takers.

ARTICLE 5
THERMAL SERVICES REQUIREMENTS

Section 5.1 Thermal Services Requirements. The Thermal Services requirements and the
Thermal Services capacity for the Shaw Center Building are as set forth in Exhibit “C* attached hereto
(“Thermal Services Requirements” and “Thermal Services Capacity”, respectively). These amounts
represent the Parties’ best estimate as to the amount of Thermal Services anticipated to be required by the
State during the Term of this Agreement based on the Shaw Center Building as it currently exists and any
proposed modifications thereto as of the Effective Date. BREP may fulfill its obligation to provide
Thermal Services to the Shaw Center Building from the Shaw Center Plant or any other capacity which
BREP may acquire elsewhere in order to serve third parties from time to time as appropriate; provided, that
the foregoing will in no way limit or excuse BREP’s obligation to provide Thermal Services to the Shaw
Center Building as required herein.

Section 5.2 Material Changes.

5.2.1 Material Change. A “Material Change” is:

5.2.1.1 any change in the physical or structural conditions of the Shaw Center
Building that causes Thermal Services Requirements to exceed the then existing Thermal
Services Capacity;

5.2.1.2 any change in the physical or structural conditions of the Shaw Center
Building that requires addition to or modification of a Thermal Services Distribution
System;

5.2.1.3 any change in the function or type of services delivered at the Shaw
Center Building that causes the Thermal Services Requirements to exceed the then existing
Thermal Services Capacity, with Thermal Services Capacity allocated and determined as
provided in Section 5.2.1.1; and
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5.2.1.4 any Change in Law/Standard that:

52141 increases the Thermal Services Requirements beyond the
then existing Thermal Services Capacity (such as, by way of example, a
future Change in Law/Standard that lowers relative humidity requirements
for the Shaw Center Building), or

521.4.2 requires Thermal Services Capacity in excess of the then
existing Thermal Services Capacity (such as, by way of example, a future
Change in Law/Standard that requires additional redundancy), or

52143 diminishes the then existing Thermal Services Capacity
(such as, by way of example, a future Change in Law/Standard that affects
the refrigerants that may be used in the thermal energy equipment within
the Shaw Center Plant); or

5.2.1.5 any other change caused by the use of the Shaw Center Building that
diminishes Thermal Services Capacity or materially increases the Thermal Services
Requirements (but specifically excluding any reduction in Thermal Services Capacity due
to a breach by BREP of any of its obligations under this Agreement or the Shaw Center
Plant Lease or the negligence of BREP or a BREP Person).

5.2.2 Material Change Notice. Within thirty (30) days of a Party becoming aware of
any facts or circumstances (proposed or actual) that are reasonably likely to constitute a Material
Change, such Party will notify the other Party thereof and the basis and supporting details relating
thereto. Notwithstanding the foregoing, the State will give BREP reasonable advance notice (but in
any event at least sixty (60) days for any changes to the Shaw Center Building) of any action it or
Shaw Center intends to take that may reasonably be expected to result in a Material Change.
Within thirty (30) days of BREP’s receipt of a notice of Material Change (if provided by the State),
or simultaneous with such notice of a Material Change (if provided by BREP), BREP will provide
the State with a Material Change Notice setting forth: (i) a description of the Material Change and
the circumstances giving rise to the Material Change; (ii) any Additional Works resulting
therefrom; (iii) the costs anticipated to be incurred for such Additional Works; (iv) the information
required by Exhibit “F” attached hereto; and (v) whether the Material Change would result in a
Material Change Adjustment and/or a Baseline Adjustment pursuant to Section 5.3 and, if so, the
basis on which the Material Change Adjustment and/or the Baseline Adjustment is to be made.

523 Additional Works. Within fifteen (15) days of delivery of a Material Change
Notice, the State Representatives and the BREP Services Period Representatives will meet to
review the information set forth in the Material Change Notice. In the event that the Material
Change requires Additional Works, the costs of such work shall be the responsibility of the State.
Any Additional Works performed by BREP will be done in accordance with the provisions of
ARTICLE 7 of the Shaw Center Plant Lease.

5.24 Disputes. Any disputes between the Parties regarding a Material Change or
the consequences thereof, including the scope or cost of any Additional Work, will be resolved
pursuant to ARTICLE 14 of the CEA.
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Section 5.3 Consequences of Material Changes Not Requiring Additional Works.

5.3.1 Material Change Adjustments. Regardless of whether a Material Change will
require Additional Works, if BREP determines that a Material Change is likely to result in greater
or lower costs with respect to the performance of the Services, or if the State notifies BREP that it
has determined the same, BREP will attempt to quantify such cost changes and will notify the State
of its estimate and how BREP proposes to pass along such cost increases or savings to the State by
way of a Material Change Adjustment within thirty (30) days after BREP becomes aware of such
Material Change.

53.2 Resolution of Proposed Adjustments. During the thirty (30) days after BREP
delivers its analysis of any Material Change Adjustment and any Baseline Adjustments in
connection with a Material Change, the Parties will meet to attempt to arrive at an agreement as to
the proposed Material Change Adjustment or Baseline Adjustment pursuant to the provisions of
Section 5.2.3.  Any disputes regarding a proposed Material Change Adjustment or Baseline
Adjustment will be resolved pursuant to ARTICLE 14 of the CEA.

ARTICLE 6
THERMAL SERVICES CHARGES

From and after the Effective Date and throughout the Term, the State will pay to BREP monthly all
Thermal Services Charges in accordance with the Thermal Services Rate Design attached as Exhibit “D”
attached hereto. BREP acknowledges that the Base Thermal Services Charge owed by the State will be
reduced by the monthly amount of the Base Rent owed by BREP pursuant to the Shaw Center Plant Lease
to arrive at the amount of the Thermal Services Charge. The State acknowledges that the Off-taker
Purchased Utility Cost Reimbursement will not reduce the monthly amount of the Thermal Services
Charge, and instead will be due and payable from BREP as set forth in a Thermal Services Invoice,
calculated in accordance with Exhibit “D” attached hereto. An illustrative calculation of Thermal Services
Charges for a hypothetical Billing Month is attached as Exhibit “E” attached hereto.

ARTICLE 7
BILLING

Section 7.1 Thermal Services Invoice.

7.1.1 The Thermal Services performed by BREP will be billed in advance, and the
Thermal Services Invoice will be delivered no later than the first (1%) day of each Billing Month to
the e-mail address for notice set forth in Section 14.2.

7.1.2 The Parties acknowledge and agree that the Thermal Services Charges during
each Service Year will be at least the aggregate amounts specified as such in Exhibit “D” attached
hereto, and may not be reduced or offset in any way during such Service Year, and may be prorated
for any partial month periods.

Section 7.2 Payment.
7.2.1 The State will pay or cause to be paid the Thermal Services Charge no later
than the thirtieth (30") day following the first day of each calendar month by delivering

immediately available funds to the Lockbox. Payment of the Thermal Services Charge will not be
conditioned upon the State’s receipt of a Thermal Services Invoice or any other notice by BREP,
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and the State’s obligation to timely and fully pay the Thermal Services Charge will not be excused
or affected as a result of BREP’s failure to timely send the State such invoices or notices.

7.2.2 Within thirty (30) days of receipt or delivery of each Thermal Services
Invoice, each of the State and BREP will pay or cause to be paid to the other Party any other
amounts specified in the applicable Thermal Services Invoice by delivering immediately available
funds to the Lockbox (for amounts due BREP) or to the State (for amounts due the State for
Off-taker Purchased Utility Cost Reimbursement and any other amounts that may be owed by
BREP to the State under this Agreement or the Shaw Center Plant Lease). Any such other
payments not timely paid will be deemed delinquent and subject to Section 7.6.

Section 7.3 Appropriation. All State obligations under this Agreement are subject to
appropriation by the Legislature of sufficient funds therefor and the availability of funds following
Legislative appropriation, and subject to termination due to unavailability of complete funding (i.e., a
Non-Appropriation Event). The State agrees that the State Budget proposed by the Governor to the
Legislature will include the funds necessary for the State Investment for the Phase | Project, and to use its
best efforts to affect the necessary Legislative appropriations for the funds necessary for the State
Investment. In the event of a Non-Appropriation Event with respect to the Phase | Project, and if the State
elects to terminate the Phase I Ancillary Agreements as a result thereof, following such terminations the
State may not contract with any Person other than BREP or an Affiliate thereof for the provision of any
work or services at a Covered Facility that would have been provided by BREP to a Covered Facility under
the Phase | Ancillary Agreement but for such terminations.

Section 7.4 Lockbox. Regardless of any inconsistent or contradictory payment instructions
set forth in a Thermal Services Invoice or any other invoice or reimbursement request submitted by BREP
to the State, payment of all Thermal Services Charges and such invoices and requests will be made by wire
or ACH transfer of immediately available funds directly to the Lockbox, unless otherwise directed in
writing by BREP’s Financier. The initial Lockbox instructions as of the Effective Date are set forth in the
sample Thermal Services Invoice set forth on Exhibit “E” attached hereto. Without limiting the generality
of the foregoing, for each Billing Month, the Thermal Services Charge shall be paid by the State on its due
date, without offset or deduction, and regardless of whether a Thermal Services Invoice has been received
by the State, by wire or ACH transfer of immediately available funds directly to the Lockbox, or as
otherwise directed in writing by BREP’s Financier.

Section 7.5 No Set-Off or Cessation of Payment.

7.5.1 SUBJECT TO SECTION7.3 AND EXCEPT AS SET FORTH IN
SECTION 7.5.2, THE STATE AGREES THAT FOR ALL PERIODS IT WILL PAY THE
ENTIRE THERMAL SERVICES CHARGE, WHICH OBLIGATION WILL CONTINUE
WITHOUT INTERRUPTION FOR THE TERM OF THIS AGREEMENT WITHOUT
EXCEPTION AND THAT IT HAS AN ABSOLUTE AND UNCONDITIONAL OBLIGATION
TO PAY THE ENTIRE THERMAL SERVICES CHARGE FOR EACH PERIOD IN
ACCORDANCE WITH THE PROVISIONS OF THIS AGREEMENT. THE STATE AGREES
THAT IT IS NOT ENTITLED TO WITHHOLD, OFFSET, ABATE OR REDUCE ANY
PAYMENT FOR THERMAL SERVICES IN AN AMOUNT LESS THAN THE THERMAL
SERVICES CHARGE. THE STATE FURTHER AGREES THAT IT CONTINUES TO BE
OBLIGATED TO PAY THE ENTIRE THERMAL SERVICES CHARGE
NOTWITHSTANDING THAT, DURING THE TERM, THE STATE ELECTS NOT TO HAVE
BREP PROVIDE ANY THERMAL SERVICES, SHAW CENTER REDUCES OR CEASES
SOME OR ALL OF ITS OPERATIONS AT THE SHAW CENTER BUILDING, SHAW
CENTER SUFFERS OR INCURS DAMAGE OR CASUALTY OR DESTRUCTION OF ALL
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OR ANY PORTION OF THE SHAW CENTER BUILDING OR SUFFERS OR INCURS ANY
OTHER MATTER OR INCIDENT, INCLUDING A LOSS OF AVAILABILITY, OR TAKES
ANY ACTION AFFECTING SOME OR ALL OF ITS OPERATIONS. PAYMENTS OF THE
THERMAL SERVICES CHARGE IN THE AFOREMENTIONED CIRCUMSTANCES SHALL
NOT BE DEEMED AN OVERPAYMENT FOR THE PURPOSES OF LA. R.S. 39:72(B). THE
STATE SPECIFICALLY WAIVES ANY RIGHT OF WITHHOLDING, SET-OFF,
ABATEMENT OR REDUCTION (IN AN AMOUNT LESS THAN THE THERMAL SERVICES
CHARGE) OR ANY OTHER DEFENSE AT LAW OR EQUITY TO ANY THERMAL
SERVICES CHARGE DUE HEREUNDER, AND AGREES IT MUST PURSUE ITS
REMEDIES AGAINST BREP WITHOUT WITHHOLDING, SET-OFF, ABATEMENT OR
REDUCTION IN AN AMOUNT LESS THAN THE THERMAL SERVICES CHARGE,
INCLUDING ANY PURSUIT OF ANY REMEDIES FOR BREP’S FAILURE TO PAY ANY
DAMAGES OWED THE STATE PURSUANT TO SECTION 8.5. IT IS THE INTENTION OF
THE PARTIES THAT AT LEAST THE THERMAL SERVICES CHARGE WILL CONTINUE
TO BE PAYABLE IN ALL EVENTS IN THE MANNER AND AT THE TIMES SET FORTH IN
THIS AGREEMENT.

7.5.2 NOTWITHSTANDING SECTION 7.5.1, IN THE EVENT THE STATE
PAYS TO BREP AN AMOUNT IN EXCESS OF THE THERMAL SERVICES CHARGE IN
ANY MONTH OF A SERVICE YEAR, THE STATE SHALL HAVE THE RIGHT TO OFFSET
SUCH OVERPAYMENT AMOUNT, AND ONLY SUCH OVERPAYMENT AMOUNT, FROM
A THERMAL SERVICES CHARGE IN A SUBSEQUENT MONTH PURSUANT TO
LOUISIANA REVISED STATUTE 39:72(B).

Section 7.6 Late Payments. Late or delinquent Thermal Services Payments will accrue
interest at the applicable rate of judicial interest, from the date on which they are deemed delinquent until
fully paid.

ARTICLE 8
LOSS OF AVAILABILITY; STEP-IN RIGHTS; DAMAGES

Section 8.1 Adjustment. Except during and to the extent of a Loss of Availability, BREP will
provide Thermal Services on a continuous basis, consistent with the then-current Thermal Services
Requirements regularly and without interruption twenty-four (24) hour per day, seven (7) days per week,
365 (or 366) days per year, on the terms set forth in this Agreement.

Section 8.2 Loss of Availability.

8.2.1 An “Excused Loss of Availability” is a Loss of Availability that is directly
caused by: (i) a State Event of Default, a Lessor Event of Default under the Shaw Center Plant
Lease or any act or omission of the State or a State Person or Lessor or a Lessor Person (as defined
in the Shaw Center Plant Lease) that would constitute a State Event of Default or a Lessor Event of
Default with the passage of time and/or giving of notice; (ii) the fault or negligence of the State, a
State Person or Shaw Center; (iii) a loss of or interruption in the provision of Utilities to the extent
the Utilities not so provided cause or contribute to such Loss of Availability; (iv) an event of Force
Majeure (and then subject to the provisions of Section 11.4); (v) an Excused Pipe Malfunction;
(vi) an Excused Interior Distribution System Malfunction with respect to the Shaw Center
Building; or (vii) a routine Maintenance Event. Any other Loss of Availability will be deemed an
“Unexcused Loss of Availability”.
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8.2.2 In the event of any Loss of Availability, BREP will (i) provide immediate
notice to the State (unless the State informs BREP of such Loss of Availability) upon BREP
obtaining Knowledge thereof, and (ii) meet with a State Representative as soon as practicable, but
in no event later than twenty-four (24) hours after the first occurrence of the Loss of Availability.
In the event of any Loss of Availability, BREP will be obligated to undertake the steps provided in
this Section 8.2, and in the event of an Excused Loss of Availability the State shall be responsible
for reimbursing BREP for costs incurred pursuant to Section 8.2.3. In the event of an Unexcused
Loss of Availability, the State may be entitled to Liquidated Damages and Step-In Damages as
provided in Section 8.5.

8.2.3 In the event of any Loss of Availability, BREP will use Commercially
Reasonable Efforts to cure such Loss of Availability (through temporary or alternative means of
supplying Thermal Services) within twenty-four (24) hours of obtaining Knowledge thereof;
provided, however, that, in the case of an Excused Loss of Availability, BREP will not be obligated
to undertake such efforts if: (i) after it has exercised Commercially Reasonable Efforts to obtain
the necessary equipment to be able to provide Thermal Services through temporary or alternative
means, BREP determines it is impossible to continue to undertake such efforts; (ii) if it is unsafe to
provide Thermal Services; or (iii) an event of Force Majeure renders it impractical to provide
Thermal Services during such Loss of Availability. The State will additionally be liable to
reimburse BREP for costs for any direct expenses incurred to third parties by BREP to supply
Thermal Services temporarily or alternatively under this Section 8.2.3 associated with an Excused
Loss of Availability (such as, by way of example, rental fees and expenses for equipment, and
delivery fees and transportation costs charged by third parties). The State will reimburse BREP for
such additional costs within thirty (30) days of the State’s receipt of the invoice related thereto,
together with reasonable supporting documentation.

Section 8.3 Step-In Rights.

8.3.1 The State will have the right to exercise State Step-In Rights under this
Agreement at any time there is an Unexcused Loss of Availability that has continued for at least
four (4) hours. Before exercising State Step-In Rights, the State will provide BREP and BREP’s
Financier Notice specifying that the State is exercising the State’s Step-In Rights, which will
include (i) to the extent of the State’s Knowledge, an explanation of the underlying cause of the
Loss of Availability, (ii) any actions that the State reasonably determines (based on the Knowledge
then available to the State) that BREP should have taken but did not to resolve the Loss of
Availability prior to the State exercising the State Step-In Rights, (iii) whether the State has been
able to determine if it is an Excused Loss of Availability or Unexcused Loss of Availability and
(iv) the State’s Plan of Correction. Such Notice may also specify that the State directs BREP to
cause Johnson Controls, Inc. (“JCI”) to fulfill the State Step-In Rights, including creating the
State’s Plan of Correction; provided, further, that the State may at any time thereafter give notice to
BREP to remove JCI from fulfilling the State Step-In Rights and the State may exercise the State
Step-In Rights itself. As expeditiously as is feasible after provision of the State’s Plan of
Correction to BREP and BREP’s Financier (either by the State or by JCI), taking into consideration
the nature and extent of the Loss of Availability and whether an Emergency then exists, the State
and BREP (and JCI if applicable) will use Commercially Reasonable Efforts to agree on the State’s
Plan of Correction and will keep BREP’s Financier reasonably apprised of their efforts; provided,
that it will not be a condition precedent to the State’s or JCT’s exercise of the State Step-In Rights
that either BREP or BREP’s Financier will have agreed to the State’s Plan of Correction. For so
long as it is exercising the State Step-In Rights, the State will use Commercially Reasonable Efforts
to keep BREP and BREP’s Financier reasonably apprised of its efforts in implementing the State’s
Plan of Correction and status of resolution of the Loss of Availability.
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8.3.2 Notwithstanding the provisions of Section 8.3.1, if an Excused Loss of
Availability is due to an event of Force Majeure, the State may not exercise the State Step-In Rights
if and for so long as BREP is undertaking and diligently performing the actions set forth in the
Operations Manual relating to such event of Force Majeure.

Section 8.4 Termination of Step-In Rights.

8.4.1 By BREP. In the event the State has exercised the State Step-In Rights and
such Loss of Availability has continued beyond forty-eight (48) hours after the State’s
commencement of the State Step-In Rights (either directly or through JCI), BREP may seek to end
the State Step-In Rights by delivering BREP’s Plan of Correction. As expeditiously as is feasible
after receipt of BREP’s Plan of Correction by the State, taking into consideration the nature and
extent of Loss of Availability, the Parties will use Commercially Reasonable Efforts to agree on
BREP’s Plan of Correction; provided, that BREP may not terminate the State Step-In Rights and
regain control of the Covered Assets unless and until the State, in the exercise of its Commercially
Reasonable Efforts, has approved BREP’s Plan of Correction, which will be granted or withheld as
soon as practicable by the State, and if withheld will be accompanied by a reasonably detailed
explanation for the reasons the State’s approval is being withheld. Thereafter, for so long as BREP
is diligently providing the Services described in the approved BREP’s Plan of Correction, the State
Step-In Rights will terminate with respect to the Loss of Availability that triggered the exercise of
such State Step-In Rights. For so long as it is pursuing a BREP’s Plan of Correction pursuant to
this Section 8.4.1, BREP will keep the State reasonably apprised of its efforts in implementing the
BREP’s Plan of Correction and status of resolution of the Loss of Availability.

8.4.2 By Resolution of Unexcused Loss of Availability. Within one (1) Business
Day following resolution of a Loss of Availability by whatever means, the Parties will meet to
discuss what caused and ultimately resolved such Loss of Availability. At such meeting the Parties
will further discuss termination of the State Step-In Rights for such Loss of Availability and
transition of control over the Covered Assets back to BREP, which will occur as soon as reasonably
practicable; provided, that Liquidated Damages with respect to the subject Loss of Availability
shall stop accruing from and after resolution of the Loss of Availability.

Section 8.5 Damages.

8.5.1 In the event of an Unexcused Loss of Availability that exceeds four (4) hours,
BREP shall be liable to the State for Liquidated Damages for such Unexcused Loss of Availability
as follows: (i) longer than four (4) hours but less than or equal to twenty-four (24) hours,
Liquidated Damages of $300 per hour; and (ii) longer than twenty-four (24) hours, Liquidated
Damages of $500 per hour; provided, however, that in no event may Liquidated Damages for a
single (A) Unexcused Loss of Availability exceed $30,000 and (B) Service Year exceed $90,000.

8.5.2 In addition to any Liquidated Damages that may be payable, in the event the
State exercises the State Step-In Right for an Unexcused Loss of Availability in accordance with
the terms and conditions hereof, BREP will be responsible for all Step-In Damages.

8.5.3 BREP will reimburse the State for all Step-In Damages owed within thirty (30)
days of BREP’s receipt of the invoices related thereto. BREP will pay to the State all Liquidated
Damages owed within thirty (30) days of the cessation of the applicable Unexcused Loss of
Availability.
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ARTICLE 9
MORTGAGES

The State consents to BREP’s grant of a mortgage, security interest, pledge or assignment to
BREP’s Financier in, to and under all rights of BREP arising under the Phase I Ancillary Agreements,
including BREP’s right to receive Thermal Services Payments hereunder and the Termination Fee under
any Phase I Ancillary Agreement, as well as the exclusive right during the Term of this Agreement to
provide Thermal Services to the Shaw Center Building pursuant to this Agreement and the Shaw Center
Plant Lease.

ARTICLE 10
TERM AND TERMINATION

Section 10.1  Term. The term of this Agreement (the “Term’’) will commence on the Effective
Date and will continue in full force and effect until the twentieth (20") anniversary of the Effective Date
(the “Expiry Date”) or the sooner termination of (i) this Agreement as provided in Section 10.2, (ii) the
CEA or (iii) the Shaw Center Plant Lease, in all cases in accordance with the terms and conditions hereof or
thereof. The Term of this Agreement may be extended only by the written agreement of the Parties, but in
no event may this Agreement be extended beyond the term of the Shaw Center Plant Lease.
Notwithstanding the foregoing, termination of this Agreement prior to the Expiry Date will not in and of
itself terminate the Shaw Center Plant Lease or otherwise affect BREP’s rights thereunder. For avoidance
of doubt, in no event may the State terminate this Agreement or the Shaw Center Plant Lease (except
pursuant to a termination of all of the Phase | Ancillary Agreements pursuant to a Non-Appropriation Event
with respect to the entire Phase | Project (Termination by State for Phase | Non-Appropriation Event))
unless and until the State pays the entire Termination Fee due hereunder pursuant to Section 10.4.

Section 10.2  Grounds for Termination.

10.2.1 By State. The State may terminate this Agreement prior to the Expiry Date
only upon:

10.2.1.1 a BREP Event of Major Default related to this Agreement or the Shaw
Center Plant Lease (Termination by State for Cause), in such case to be exercised within
sixty (60) days after the expiration of any applicable cure period for such BREP Event of
Major Default; provided, however, that to terminate this Agreement pursuant to a BREP
Event of Major Default described in Section 11.1.2.3, the State must give notice of
termination to BREP no later than thirty (30) days following cessation of the latest
applicable Unexcused Loss of Availability or such termination right will be waived until
the next applicable Unexcused Loss of Availability during such Service Year;

10.2.1.2 for convenience (Termination by State for Convenience);

10.2.1.3 a Major Casualty Event affecting the Shaw Center Plant or total
cessation of operations and use of the Shaw Center Building through casualty (Termination
by State for Necessity), in either case to be exercised within sixty (60) days of the event
giving rise to such termination right;

10.2.1.4 a Change in Law that substantially prevents the State from continuing
its performance of substantially all of its obligations under this Agreement or the Shaw
Center Plant Lease (Termination by State for Necessity);
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10.2.1.5 upon an Extended Force Majeure Event that substantially prevents the
State or BREP from continuing its performance of substantially all of its obligations under
this Agreement or the Shaw Center Plant Lease (Termination by State for Necessity), in
such case to be exercised within ninety (90) days after the occurrence of such Extended
Force Majeure Event; or

10.2.1.6 a Non-Appropriation Event with respect to the Phase | Project
(Termination by State for Non-Appropriation).

10.2.2 By BREP. BREP may terminate this Agreement prior to the Expiry Date only
upon:

10.2.2.1 a State Event of Major Default related to this Agreement or a Lessor
Event of Major Default under the Shaw Center Plant Lease (Termination by BREP for
Cause), in such case to be exercised within sixty (60) days after the expiration of any
applicable cure period for such State Event of Major Default;

10.2.2.2 a Major Casualty Event affecting the Shaw Center Plant or total
cessation of operations and use of the Shaw Center Building through casualty (Termination
by BREP for Necessity), in either case to be exercised within sixty (60) days of the event
giving rise to such termination right; or

10.2.2.3 upon an Extended Force Majeure Event that substantially prevents the
State or BREP from continuing its performance of substantially all of its obligations under
this Agreement or the Shaw Center Plant Lease (Termination by BREP for Necessity), in
such case to be exercised within ninety (90) days after the occurrence of 